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U.S. Customs Service 


Treasury Decision 


(T.D. 83-103) 


Revocation of Landing Rights Designation of Melbourne, Fla., 
Regional Airport 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of revocation of landing rights designation. 


SUMMARY: This notice announces that Customs is revoking the 
landing rights designation of Melbourne Regional Airport in Mel- 
bourne, Florida, in view of the low level of international aircraft 
arrivals there, the significant expense involved in processing those 
arrivals and the proximity of two other landing rights airports to 
the Melbourne area. This change will enable Customs to obtain 
more efficient use of its personnel, facilities, and resources. 


EFFECTIVE DATE: The landing rights designation of Melbourne 
Regional Airport is revoked effective June 6, 1983. 


FOR FURTHER INFORMATION CONTACT: C. Duane Oveson, 
Office of Passenger Enforcement and Facilitation, U.S. Customs 
Service, 1301 Constitution Avenue, NW., Washington, D.C. 20229 
(202-566-5607). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Under section 1109(b) of the Federal Aviation Act of 1958 (49 
U.S.C. 1509(b)), the Secretary of the Treasury is authorized to desig- 
nate places in the United States as ports of entry for civil aircraft 
arriving from any place outside of the United States and for mer- 
chandise carried on the aircraft. These airports are referred to as 
“international airports,” and the location and name of each are 
listed in section 6.13, Customs Regulations (19 CFR 6.13). 

In accordance with section 6.2, Customs Regulations (19 CFR 6.2), 
the first landing of every civil aircraft arriving in the United 
States must be at an “international airport” unless the aircraft has 
been specifically exempted from this requirement or permission to 
land elsewhere has been granted. Customs officers are assigned to 
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all international airports to accept entries of merchandise, collect 
duties, and enforce Customs laws and regulations. 

A “landing rights airport” is an airport, not designated as an in- 
ternational airport, at which civil aircraft arriving in the United 
States from any place outside of the United States may land upon 
being granted permission by Customs to do so. In such a case, Cus- 
toms assigns its personnel to that airport for that aircraft. 

The Melbourne Regional Airport (Melbourne) at Melbourne, 
Florida, has been a “landing rights airport” since July 1971. 

Arrivals of aircraft from outside the United States at Melbourne 
are handled by a small staff of Customs officers from Port Canaver- 
al, Florida, which is 30 miles from Melbourne. There are two other 
landing rights airports in the general area that process interna- 
tional arrivals: the St. Lucie County International Airport (St. 
Lucie) in Fort Pierce, Florida, which is approximately 50 miles 
south of Melbourne, and the Orlando International Airport (Orlan- 
do) in Orlando, Florida, which is approximately 50 miles northwest 
of Melbourne. 

Since 1971, there has been a low level of international aircraft 
arrivals at Melbourne. The costs to Customs to process these arri- 
vals have been significant. The excessive time spent by Customs of- 
ficers in traveling to and from Melbourne for the limited number 
of arrivals is a nonproductive expenditure of scarce resources. In 
addition, Customs has recently implemented an intensified enforce- 
ment program in South and Central Florida, to combat the influx 
of narcotics into the United States by air. That program has neces- 
sitated a concentration of Customs resources into eight Florida air- 
ports. 

Accordingly, in a notice published in the Federal Register on Oc- 
tober 19, 1982 (47 FR 46611), Customs proposed to revoke the land- 
ing rights designation of Melbourne Regional Airport, and solicited 
public comment on the proposal. 


DISCUSSION OF COMMENTS 


Fifty seven comments were received in response to the notice. 
All of the comments except for one were opposed to the revocation 
of the landing rights designation. The commenters in opposition 
state that: (1) the revocation will adversely affect the economic 
growth and development of the Melbourne area; (2) the level of in- 
ternational aircraft activity at Melbourne justifies the landing 
rights designation; (3) the amount which the Government will save 
by a revocation of landing rights is relatively insignificant; (4) the 
revocation will inconvenience importers, passengers, and aircraft 
pilots; and (5) St. Lucie, one of the facilities which will pick up 
many of the landings which won’t occur at Melbourne, has poor 
facilities compared to Melbourne. 

One commenter is in favor of the revocation and resultant de- 
crease in traffic for safety reasons because Melbourne is the home 
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of a large aviation training college and the air is constantly filled 
with small training planes. 

For fiscal years 1978-1980, there was an average of 649 interna- 
tional aircraft arrivals at Melbourne, compared with an average of 
5,057 at St. Lucie and 1,525 at Orlando. In fiscal year 1981, 893 in- 
ternational aircraft arrivals were made at Melbourne, as opposed 
to 5,249 at St. Lucie and 2,084 at Orlando. It is not appropriate to 
consider fiscal year 1982 figures since landings at Melbourne have 
been greatly limited by an interim amendment to section 6.14, Cus- 
toms Regulations (19 CFR 6.14), effective April 1, 1982. 

The estimated annual savings to the Government as a result of 
the revocation will be $28,000. Customs considers this to be a sig- 
nificant savings. 

With respect to the commenters’ statement about the facilities at 
St. Lucie, Customs notes that St. Lucie has received a $3 million 
dollar grant to improve its fac‘lities. St. Lucie uses the Federal Avi- 
ation Administration tower and visual ommirange approach from 
Vero Beach Municipal Airport in Vero Beach, Florida, 12 miles 
north of St. Lucie. When the weather is such that an aircraft 
cannot land at St. Lucie, the pilot has a choice of landing at several 
other airports south of St. Lucie which have full instrument land- 
ing system capabilities. 


Customs DETERMINATION 


After a consideration of the proposal and the comments received 
thereon, Customs has made a determination to revoke the landing 
rights designation of Melbourne Regional Airport in Melbourne, 
Florida. 

This determination is based upon the low level of international 
aircraft arrivals at Melbourne, the significant expense in process- 
ing those arrivals, and the proximity of two other landing rights 
airports to the Melbourne area. 


AUTHORITY 


This action is undertaken pursuant to the authority of R.S. 251, 
as amended, section 624, 46 Stat. 759, section 1109, 72 Stat. 799, as 
amended (19 U.S.C. 66, 1624, 49 U.S.C. 1509). 


DRAFTING INFORMATION 


The principal author of this document was Gerard J. O’Brien, 
Jr., Regulations Control Branch, Office of Regulations and Rulings, 
U.S. Customs Service. However, personnel from other Customs of- 
fices participated in its development. 

Dated: March 25, 1983. 

ALFRED R. DE ANGELUS, 
Acting Commissioner of Customs 


[Published in the Federal Register, May 5, 1983 (48 FR 20329)] 





U.S. Customs Service 
Proposed Rulemaking 


19 CFR Part 12 


Proposed Customs Regulations Amendments Relating to Require- 
ments for Entry and Release of Imported Electronic Products 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: This document proposes to amend the Customs Regu- 
lations relating to requirements for the entry and release of im- 
ported electronic products. The changes are being proposed to 
update and conform the regulations to current procedures and the 
statutory and regulatory requirements administered by Customs 
for the National Center for Devices and Radiological Health of the 
Food and Drug Administration. 


DATE: Comments must be received on or before July 5, 1983. 


ADDRESS: Written comments (preferably in triplicate) should be 
addressed to the Commissioner of Customs, Attention: Regulations 
Control Branch, U.S. Customs Service, 1301 Constitution Avenue, 
NW., Room 2426, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Legal Aspects: Dar- 
rell D. Kast, Entry Procedures and Penalties Division, (202-566- 
5765); Operational Aspects: Harrison C. Feese, Duty Assessment Di- 
vision (202-566-8651), U.S. Customs Service, 1301 Constitution 
Avenue, NW., Washington, D.C. 20229. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Electronic products offered for importation into the United 
States are subject to standards prescribed by the Food and Drug 
Administration (FDA) under section 358 of the Public Health Serv- 
ice Act (42 U.S.C. 201 et seg.), as amended by the Radiation Control 
for Health and Safety Act of 1968 (42 U.S.C. 263b et seg.). Based 
upon these standards, sections 12.90 and 12.91, Customs Regula- 
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tions (19 CFR 12.90, 12.91), set forth the requirements for entry and 
release of imported electronic products. 

Pursuant to statutory changes which necessitated regulatory 
changes, by notice published in the Federal Register on September 
5, 1975 (40 FR 41118), Customs proposed to amend sections 12.90 
and 12.91. However, no final action was taken on the proposal. Sub- 
sequently, other statutory changes have resulted in the need for 
additional regulation changes. 

Because of the redesignation of the Department of Health, Edu- 
cation, and Welfare, as the Department of Health and Human 
Services, pursuant to section 509(b) of Pub. L. 96-88, (section 
3508(b) of title 20, United States Code), it is necessary to change the 
references to the “Department of Health, Education, and Welfare,” 
and the “Secretary of Health, Education, and Welfare,” in sections 
12.90 and 12.91. 

It is proposed to amend section 12.90 to provide that “the Act” as 
referred to in section 12.91, refers to the Public Health Service Act, 
as amended (42 U.S.C. 201 et seg.), and not to the Radiation Control 
for Health and Safety Act of 1968 (42 U.S.C. 263b-263n). It also is 
proposed to amend section 12.91 concerning the declarations re- 
quired to be made by the importer of record for the entry and re- 
lease of electronic products subject to the performance standards in 
effect under section 358 of the Public Health Service Act, as 
amended (42 U.S.C. 263f). 

Present section 12.91 requires a declaration by the importer or 
consignee of electronic products that the products either (1) con- 
form to the standards of section 358 of the Public Health Service 
Act, as amended (42 U.S.C. 263f), or (2) will be brought into compli- 
ance with these standards, unless intended solely for export. 

To conform with FDA requirements, the proposed amendment to 
section 12.91 would add two alternative declarations, whereby the 
importer of record may affirm that the products either (1) were 
manufactured before the date the standards became effective, or (2) 
are being imported for the purpose of research, investigations, stud- 
ies, demonstrations, or training. The proposed amendment to sec- 
tion 12.91 also would modify the language of the two existing decla- 
rations presently contained in that section to bring them into con- 
formity with current Customs procedures. 

The cross-reference in section 12.91 to the provisions of 42 CFR 
Part 78, pertaining to the administration and enforcement of the 
provisions of the Public Health Service Act, as amended by the Ra- 
diation Control for Health and Safety Act of 1968 (42 U.S.C. 263b- 
263n), would be changed to reflect that the current appropriate reg- 
ulatory citation is 21 CFR, Chapter 1, Subchapter J. 

This proposal also would set forth the current citation of authori- 
ty for section 12.91, as well as correct the statutory reference in 
section 12.90 to the Radiation Control for Health and Safety Act of 
1968. 
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List or Suspsects IN 19 CFR Part 12 


Customs duties and inspection, Imports, and Importers. 


PROPOSED REGULATIONS AMENDMENTS 


It is proposed to amend Part 12, Customs Regulations (19 CFR 
Part 12), in the following manner: 


Part 12—SpreciAL CLASSES OF MERCHANDISE 


Sections 12.90 and 12.91, Customs Regulations, would be amend- 
ed to read as follows: 


§ 12.90 Definitions. 

As used in sections 12.90 and 12.91, the term “the Act” shall 
mean the Public Health Service Act (42 U.S.C. 201 et seg.), as 
amended by the Radiation Control for Health and Safety Act of 
1968 (42 U.S.C. 263b et seq.), and as further amended from time to 
time. 


§ 12.91 Electronic products offered for importation under the 
Act. 


(a) Standards prescribed by the Department of Health and 
Human Services. Electronic products offered for importation into 
the customs territory of the United States are subject to standards 
prescribed under section 358 of the Act (42 U.S.C. 263f) unless in- 


tended solely for export. Prescribed standards shall not apply to 
any electronic product intended solely for export if: 

(1) Such product and the outside of any shipping container used 
in the export of such product are labeled or tagged to show that it 
is intended for export, and 

(2) Such product meets all the applicable requirements of the 
country to which it is intended for export. 


(See 21 CFR, Chapter I, Subchapter J.) 


(b) Requirements for entry and release. Electronic products sub- 
ject to standards in effect under section 358 of the Act (42 U.S.C. 
263f), when offered for importation into the customs territory of 
the United States, shall be refused entry unless there is filed with 
the entry, in duplicate, a declaration (FDA Form fd 2877) verified 
by the importer of record which identifies the products and affirms: 

(1) That the electronic products were manufactured before the 
date of any applicable electronic product performance standard 
(the date of manufacture shall be specified); or 

(2) That the electronic products comply with all standards in 
effect under section 358 of the Act (42 U.S.C. 263f), and Chapter I, 
Subchapter J, title 21, Code of Federal Regulations (21 CFR, Chap- 
ter I, Subchapter J), and that the certification required by section 
360 of the Act (42 U.S.C. 263h) in the form of a label or tag is at- 
tached to the product; or 
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(3\i) That the electronic products do not comply with all stand- 
ards in effect under section 358 of the Act (42 U.S.C. 263f), and 
Chapter I, Subchapter J, title 21, Code of Federal Regulations (21 
CFR, Chapter I, Subchapter J), but are being imported for the pur- 
pose of research, investigations, studies, demonstrations, or train- 
ing, (ii) that the products will not be introduced into commerce and 
when the use for which they were imported is completed they will 
be destroyed or exported under Customs supervision, and (iii) that 
an exemption for these products has been or will be requested from 
the National Center for Devices and Radiological Health, Food and 
Drug Administration, in accordance with section 360B(b) of the Act 
(42 U.S.C. 263)); or 

(4) That the electronic products do not comply with all standards 
in effect under section 358 of the Act (42 U.S.C. 263f) and Chapter 
I, Subchapter J, Code of Federal Regulations (21 CFR, Chapter I, 
Subchapter J), but that a timely and adequate petition for permis- 
sion to bring the products into compliance with applicable stand- 
ards has been or will be filed with the Secretary of Health and 
Human Services in accordance with section 360 of the Public 
Health Service Act, as amended, and as implemented by 21 CFR 
1005.21. 

(c) Notice of sampling. When a sampling of a product offered for 
importation has been requested by the Secretary of Health and 
Human Services, as provided for in 21 CFR 1005.10, the district di- 
rector of Customs having jurisdiction over the shipment from 
which the sample is procured shall give to its owner or importer of 
record prompt notice of delivery of, or intention to deliver, the 
sample. If the notice so requires, the owner or importer of record 
shall hold the shipment of which the sample is typical and not re- 
lease the shipment until notice of the results of the tests of the 
sample from the Secretary of Health and Human Services stating 
the product fulfills the requirements of the Act. 

(d) Release under bond. If a declaration filed in accordance with 
paragraph (b) of this section states that the entry is being made 
under circumstances described in subparagraph (b)(4) of this sec- 
tion, the entry shall be accepted only if the owner or importer of 
record gives a bond on Customs Form 7551, 7553, or 7595 for the 
production of a notification from the Secretary of Health and 
Human Services or his designee, in accordance with 21 CFR 
1005.23, that the electronic product described in the declaration 
filed by the importer of record is in compliance with the applicable 
standards. The bond shall be in the amount required under section 
113.14 of this chapter. Within 180 days after the entry or such ad- 
ditional period as the district director may allow for good cause 
shown, the importer of record shall take any action necessary to 
insure delivery to the district director of the notification described 
in this paragraph. If the notification is not delivered to the district 
director for the port of entry of the electronic products within 180 
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days of the date of entry or such additional period as may be al- 
lowed by the district director, for good cause shown, the importer 
of record shall deliver or cause to be delivered to the district direc- 
tor those electronic products which were released. In the event that 
any electronic products are not redelivered to Customs custody or 
exported under Customs supervision within the period allowed by 
the district director in the Notice of Redelivery (Customs Form 
4647), liquidated damages shall be assessed in the full amount of a 
bond given on Customs Form 7551. When the transaction has been 
charged against a bond given on Customs Form 7553, or 7595, liqui- 
dated damages shall be assessed in the amount that would have 
been demanded if the merchandise had been released under a bond 
given on Customs Form 7551. 

(e) Release without bond—special exemptions. For certain elec- 
tronic products the Director, National Center for Devices and Radi- 
ological Health, has granted special exemptions from the otherwise 
applicable standards under the Act. Such exempted products may 
be imported and released without bond if they meet all the criteria 
of the special exemption. A bond, once posted. may also be re- 
turned if a special exemption is granted after the product has been 
imported under bond. 

(f) Merchandise refused entry. If electronic products are denied 
entry under any provision of this section, the district director shall 
refuse to release the merchandise for entry into the United States. 

(g) Disposition of merchandise refused entry into the United 
States; redelivered merchandise. Electronic products which are 
denied entry under paragraph (b) of this section, or which are rede- 
livered in accordance with paragraph (d) of this section, and which 
are not exported under Customs supervision within 90 days from 
the date of notice of refusal of admission or date of redelivery, shall 
be disposed of under Customs laws and regulations. However, no 
such disposition shall result in an introduction into the United 
States of an electronic product in violation of the Act (42 U.S.C. 
263f, 263h). 


AUTHORITY 


The amendments are proposed under the authority of R.S. 251, 
as amended, sections 484, 498, 624, 46 Stat. 722, as amended, 728, as 
amended, 759 (19 U.S.C. 66, 1484, 1498, 1624). 


COMMENTS 


Before adopting this proposal, consideration will be given to any 
written comments timely submitted to the Commissioner of Cus- 
toms. Comments submitted will be available for public inspection 
in accordance with section 103.11(b), Customs Regulations (19 CFR 
103.11(b)), on regular business days between the hours of 9:00 a.m. 
to 4:30 p.m. at the Regulations Control Branch, Room 2426, Head- 
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quarters, U.S. Customs Service, 1301 Constitution Avenue NW., 
Washington, D.C. 20229. 


EXECUTIVE ORDER 12291 


Because this document will not result in a regulation which 
would be a “major” rule as defined by section 1(b) of E.O. 12291, a 
regulatory impact analysis and review as prescribed by section 3 of 
the E.O. is not required. 


REGULATORY FLEXIBILITY ACT 


The provisions of the Regulatory Flexibility Act relating to an 
initial and final regulatory flexibility analysis (5 U.S.C. 603, 604) 
are not applicable to this proposal because the proposed amend- 
ments will not have a significant economic impact on a substantial 
number of small entities. 

The proposal is not expected to: have significant secondary or in- 
cidental effects on a substantial number of small entities; impose, 
or otherwise cause a significant increase in the reporting, record- 
keeping, or other compliance burdens on a substantial number of 
small entities; or generate significant interest or attention through 
comments, either formal or informal. 

Accordingly, it is certified under the provision of section 3 of the 
Regulatory Flexibility Act (5 U.S.C. 605(b)), that the proposed 
amendments, if promulgated, will not have a significant impact on 
a substantial number of small entities. 


DRAFTING INFORMATION 


The principal author of this document was Jesse V. Vitello, Reg- 
ulations Control Branch, Office of Regulations and Rulings, U.S. 
Customs Service. However, personnel from other Customs offices 
participated in its development. 

ALFRED R. DE ANGELUS, 
Acting Commissioner of Customs. 


Approved: April 19, 1983. 
JOHN M. WALKER, JR., 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, May 5, 1983 (48 FR 20242)} 





U.S. Customs Service 


General Notice 


19 CFR Part 133 


APPLICATION FOR RECORDATION OF TRADE NAME: 
“UNDERGROUND CAMERA, INC.” 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of Application for Recordation of Trade Name. 


SUMMARY: Application has been filed pursuant to section 133.12, 
Customs Regulations (19 CFR 133.12), for the recordation under 
section 42 of the Act of July 5, 1946, as amended (15 U.S.C. 1124), of 
the trade name “UNDERGROUND CAMERA, INC.,” used by Un- 
derground Camera, Inc., a corporation organized under the laws of 
the State of Massachusetts, located at 369 Central Street, Foxboro, 
Massachusetts 02035. 

The application states that the trade name is used in connection 
with photographic equipment, namely, cameras and lenses; photo- 
graphic supplies, namely, photographic film and chemicals; and 
photographic accessories, namely, camera supports and illumina- 
tors. The trade name is applied to the goods in the United States. 
Appropriate accompanying papers were submitted with the appli- 
cation. 

Before final action is taken on the application, consideration will 
be given to any revelant data, views, or arguments submitted in 
writing by any person in opposition to the recordation of this trade 
name. Notice of the action taken on the application for recordation 
of this trade name will be published in the Federal Register. 


DATE: Comments must be received on or before July 5, 1983. 


ADDRESS: Written comments should be addressed to the Commis- 
sioner of Customs, Attention: Entry, Licensing and Restricted Mer- 
chandise Branch, 1301 Constitution Avenue NW., Room 2417, 
Washington, D.C. 20229. 

FOR FURTHER INFORMATION CONTACT: Harriet Lane, Entry, 
Licensing and Restricted Merchandise Branch, U.S. Customs Serv- 
ice, 1301 Constitution Avenue NW., Washington, D.C. 20229 (202- 
566-5765). 
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Dated: May 3, 1983. 


A. Piazza, 
Acting Director, 
Entry Procedures and Penalties Division. 


[Published in the Federal Register, May 6, 1983 (48 FR 20531)] 





Recent Unpublished Customs Service 
Dectistons 


The following listing of recent administrative decisions issued by 
the U.S. Customs Service is published for the information of Cus- 
toms officers and the importing community. Although the decisions 
are not of sufficient general interest to warrant publication as Cus- 
toms Service Decisions, the listing describes the issues involved and 
is intended to aid Customs officers and concerned members of the 
public in identifying matters of interest which recently have been 
considered by the U.S. Customs Service. Individuals to whom any 
of these decisions would be of interest should read the limitations 
expressed in 19 CFR 177.9%c). 

A copy of any decision included in this listing, identified by its 
date and file number, may be obtained through use of the micro- 
fiche facilities in Customs reading rooms or if not available 
through those reading rooms, then it may be obtained upon written 
request to the Office of Regulations and Rulings, Attention: Legal 
Retrieval and Dissemination Branch, Room 2404, U.S. Customs 
Service, 1301 Constitution Avenue NW., Washington, D.C. 20229. 
Copies obtained from the Legal Retrieval and Dissemination 
Branch will be made available at a cost to the requester of $0.15 
per page. 

The microfiche referred to above contains rulings/decisions pub- 
lished or listed in the Customs BULLETIN, many rulings predating 
the establishment of the microfiche system, and other rulings/deci- 
sions issued by the Office of Regulations and Rulings. This micro- 
fiche is available at a cost of $0.15 per sheet of fiche. In addition, a 
keyword index fiche is available at the same cost ($0.15) per sheet 
of fiche. 

It is anticipated that additions to both sets of microfiche will be 
made quarterly. Requests for subscriptions for the microfiche 
should be directed to the Legal Retrieval and Dissemination 
Branch. Subscribers will automatically receive updates as they are 
issued and will be billed accordingly. 

Dated: May 3, 1983. 

B. JAMES FRITz, 
Director, 
Regulations Control and Disclosure Law Division. 
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Issue 


Date of Control 
decision No. 


3/30/83 105961 Air Commerce: difference between air sabotage laws and 
vessel coastwise laws; stopover doctrine for foreign air- 
craft (46 U.S.C. 883) 

4/5/83 106034 Vessels: denial of permission to use the third proviso to 
46 U.S.C. 883 for trailer-on-flat-car and container-on- 
flat-car cargo movements due to ICC deregulation of 
such routes 

4/11/83 106092 International Traffic: a foreign-based tour bus not operat- 
ing on a regularly scheduled trip must be entered as 
imported merchandise with payment of applicable duty 
prior to transporting passengers between points in the 
US. (19 CFR 123.14) 

4/12/83 106111 Vessels: determination by the U.S. Coast Guard that a 
dredge is foreign-built, will be so considered by the 
Customs Service for purposes of 46 U.S.C. 292 and its 
engagement in dredging in the U.S. will be prohibited 

4/7/83 106114 Vessels: small foreign boats arriving in U.S. waters on 
board cruise vessels may transport passengers to shore 
(46 U.S.C. 289) 

3/17/83 543023 Value: payments paid to the seller arranged as part of 
the invoice transaction are part of the total payment 
made or to be made, for imported merchandise by the 
buyer to, or for the benefit of the seller and are 
therefore, considered to be part of transaction value 
(Section 402(b\(1) TA of 1930) 





(T.D. 83-55) 


CHANGE OF PRACTICE RELATING TO THE TARIFF TREATMENT OF 
Moon Boot SHELLS IMPORTED WITH REMOVABLE LINERS; CoR- 
RECTION 


Agency: U.S. Customs Service, Department of the Treasury. 
Action: Change of Practice; Correction. 


SUMMARY: This document corrects an error in a document pub- 
lished in the Federal Register on Wednesday, March 9, 1983 (48 FR 
9982), relating to a change of practice with respect to the tariff 
classification of moon boot shells imported with removable liners. 


FOR FURTHER INFORMATION CONTACT: Jesse V. Vitello, Reg- 
ulations Control Branch, U.S. Customs Service (202-566-8237). 


BACKGROUND 


In FR Doc. 83-5963, appearing at page 9982, in the issue of 
March 9, 1983, the word “felt”? was inadvertently included in the 
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heading and summary portion of the document. However, as indi- 
cated in the change of practice portion, the change relates to moon 
boot shells imported with an equal number of liners of any con- 
struction. It is not limited to felt liners. Accordingly, the following 
correction is made to the document: 

On page 9982, in the heading and summary, the word “felt’’ is 
removed. 

Dated: May 3, 1983. 


B. JAMES FRITz, 
Director, 
Regulations Control and Disclosure Law Division. 


[Published in the Federal Register, May 9, 1983 (48 FR 20840)] 





United States Court of 
International Trade 


One Federal Plaza 
New York, N.Y. 10007 
Chief Judge 
Edward D. Re 


Judges 


Paul P. Rao Bernard Newman 
Morgan Ford Nils A. Boe 
Frederick Landis Gregory W. Carman 


James L. Watson 
Senior Judges 
Herbert N. Maletz 
Samuel M. Rosenstein 
Clerk 


Joseph E. Lombardi 


Decisions of the United States 
Court of International Trade 


(Slip. Op. 83-36) 


TRIDON, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 81-10-01476 
Before MALETz, Senior Judge. 





DECISIONS OF U.S. COURT OF INTERNATIONAL TRADE 


Opinion and Order 


Sharretts, Paley, Carter & Blauvelt (Peter Jay Baskin, Gail T. Cumins and Duncan 
A. Nixon on the brief) (Peter Jay Baskin and Donald W. Paley at the trial) for the 
plaintiff. 

J. Paul McGrath, Assistant Attorney General; Joseph I. Liebman, Attorney in 
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(Dated April 26, 1983) 


MAteEtTz, Senior Judge: The issue in this classification action is 
whether certain motor vehicle signal flashers are “more than” elec- 
trical switches or relays in that they make an audible clicking 
sound when activated. Upon importation the signal flashers were 
classified by Customs as “electrical switches” under the provisions 
of item 685.90 of the Tariff Schedules of the United States: 
685.90 Electrical switches, relays,* * * 

and other electrical apparatus 

for making or breaking elec- 

trical circuits, * * * all the 

foregoing and parts thereof 7.7% ad val. 


Plaintiff Tridon, Inc. (Tridon) contends that the imported mer- 
chandise was improperly classified because, in addition to its visual 


signalling function, it performs a non-subordinate, co-equal sound 
signalling function. Tridon thus argues that these co-equal visual 
and aural functions render the signal flashers “more than” any of 
the articles names under item 685.90. Accordingly, Tridon claims 
that the flashers are properly classifiable under item 685.70: 


685.70 Bells, sirens, indicator panels, 
burglar and fire alarms, and 
other sound or visual signall- 
ing apparatus, all the forego- 
ing which are electrical, and 
parts thereof 3.7% ad val. 


Alternatively, Tridon claims that the merchandise is properly 
classifiable under item 692.32 as other parts of motor vehicles: 


Chassis, bodies (including cabs), 
and parts of the foregoing 
motor vehicles. 

Other: 
+ * . * 


OGG Seer ie 


* * 


3.8% ad val. 
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For the reasons that follow, the court concludes that the sound 
signalling function of the signal flasher is subordinate to its visual 
signalling mission. Accordingly, Tridon’s complaint is dismissed. 

The imported merchandise consists of a two- and three-terminal 
signal flasher, denominated the “SD-12” and “SD-13”, respective- 
ly. Except for the difference in the number of terminals, the arti- 
cles are quite similar, both consisting of a coil, armature and other 
electric components encapsulated in a tubular clear plastic shell 
which measures appreximately two inches long and one inch in di- 
ameter. 

These signal flashers are used in conjunction with a motor vehi- 
cle’s turn signal and hazard warning light system. They are capa- 
ble of activating the vehicle’s turn signal lights as well as the 
hazard warning flashers. The flashing phenomenon is achieved by 
means of an electromechanical relay which opens and closes load 
carrying circuits, thus completing and breaking the electrical cir- 
cuit and causing the lights to flash. During this operation a con- 
tinuous clicking noise is produced by the movement of the flasher’s 
armature striking a ferrite core as the circuit is closed, and a simi- 
lar clicking sound as the circuit opens. 

At the trial Tridon’s witness testified that one of the design con- 
siderations in developing the signal flasher was to produce a loud 
audible signal to remind the driver that the flasher system is oper- 
ating. To obtain the desired sound the mass of the armature was 
increased and the armature’s pivot point was altered. In addition, 
the record shows that this function is a safety feature advertised by 
Tridon. Given these facts, Tridon submits that the sound signalling 
function of the imported merchandise makes it “more than” a 
switch, relay or other electrical apparatus for making or breaking 
electrical circuits. 

It is true that a combination or multifunction article cannot be 
classified under a provision which describes only one of the arti- 
cle’s multiple functions, inasmuch as it is “more than” the article 
so described. Sanyo Electric, Inc. v. United States, 84 Cust. Ct. 167, 
175, C.D. 4855 (1980), aff'd, 68 CCPA —, C.A.D. 1258, 642 F. 2d 435 
(1981). Stated somewhat differently, an article having two functions 
which are co-equal cannot be classified according to either function. 
Gallagher & Ascher Co. v. United States, 63 Cust. Ct. 223, 226-27, 
C.D. 2899 (1969). At the same time, however, it is the primary func- 
tion of the item which governs its classification. E. Green & Son v. 
United States, 59 CCPA 31, C.A.D. 1032, 450 F. 2d 1396 (1971). 
Thus, where an item has both a primary and an incidental, subor- 
dinate or secondary function, it will be classified on the basis of the 
former. Trans-Atlantic Co. v. United States, 60 CCPA 100, C.A.D. 
1088, 471 F. 2d 1397 (1973); United Carr Fastener Corp. v. United 
States, 54 CCPA 89, C.A.D. 913 (1967). The question whether a 
given function is secondary or co-equal is one of fact. “To say that 
an article is ‘more than’ that described by a particular tariff provi- 
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sion is to say little more than that, in the opinion of the Court, the 
provision cannot be interpreted to cover it.” Englishtown Corp. v. 
United States, 64 CCPA 84, 87, C.A.D. 1187, 553 F. 2d 1258, 1260 
(1977). In the opinion of this court the clicking sound produced by 
the signal flasher is subordinate to its visual function. 

The record establishes that the primary function of the signal 
flashers is switching—the making and breaking of an electrical cir- 
cuit by means of the opening and closing of electrical contacts. For 
tariff purposes, a switch is defined as a device for making, breaking 
or changing the connections in an electrical circuit. See Brown 
Boveri Corp. v. United States, 53 CCPA 19, 22, C.A.D. 870 (1966); 
Robert Bosch Corp. v. United States, 63 Cust. Ct. 96, 101, C.D. 3881 
(1969). Tridon’s witness testified that the basic mechanism which 
produces both the visual and aural facets of the flasher is a device 
which makes and breaks circuits. The fact that the opening and 
closing of the contacts creates an audible sound, which has the inci- 
dental effect of alerting the driver, does not make the flasher 
more than a switch. Cf. Craig Corp. v. United States, 75 Cust. Ct. 
161, C.D. 4622 (1975) (existence of components in a foot switch other 
than the exact part which does the switching does not make the 
importation more than a switch since these other components are 
all directly related to the operation of the switch.) 

Even though the audible signalling function may be a safety fea- 
ture which was designed into the flasher, that feature is still noth- 
ing more than the direct result of, and incidental to, the primary 
function of the flasher—switching. It is this primary function 
which controls the classification question presented here. See, e.g., 
United States v. Oxford International Corp., 63 CCPA 102, C.A.D. 
1154, 517 F. 2d 1874 (1975); Trans-Atlantic Co. v. United States, 60 
CCPA 100, C.A.D. 1088, 471 F. 2d 1397 (1973); United Carr Fastener 
Corp. v. United States, 54 CCPA 89, C.A.D. 913 (1967). 

Tridon’s heavy reliance on Fedtro, Inc. v. United States, 59 CCPA 
16, C.A.D. 1028, 449 F.2d 1395 (1971), is misplaced. There the mer- 
chandise connected the front and back signal lamps in an auto- 
mobile, performing the dual function of flashing the circuits for the 
directional signals as well as activating an indicator light when the 
vehicle’s brakes were engaged. The court found the importation 
was more than a switch because the breaking light circuitry was 
an additional function which took no part in, and was significantly 
different from, the switching function. Here, by contrast, the click- 
ing sound is the direct result of the operation of the switch, there 
being no separate or independent circuitry involved in its produc- 
tion. See also Robert Bosch Corp. v. United States, supra. 

In view of the foregoing discussion, Tridon’s final contention that 
the signal flashers are parts of visual or sound signalling apparatus 
under item 685.70, or other motor vehicle parts under item 692.32, 
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is easily disposed of. Under General Interpretative Rule 10(ij)! a 
tariff schedule provision for an article as a part cannot prevail over 
a specific provision for such part. Since the record amply demon- 
strates that the importation is nothing more than a switch which 
performs both a visual and sound function, under Rule 10(ij) the 
specific provision for switches governs. See United States v. Rem- 
brandt Electronics, Inc., 64 CCPA 1, C.A.D. 1175, 542 F.2d 1154 
(1976); ITT’ Thompson Industries, Inc. v. United States, 3 CIT 36, 
affd, No. 82-22 (C.A.F.C. Dec. 23, 1982); Craig Corp., 75 Cust. Ct. at 
162-63; J. E. Bernard & Co. v. United States, 59 Cust. Ct. 31, C.D. 
3060 (1967). 

For all the foregoing reasons, the classification under item 685.90 
is affirmed and the action is hereby dismissed. 


(Slip Op. 83-37) 


UNITED STATES, PLAINTIFF v. OLYMPIC ADHESIVES, INC.; JOHN E. 
Murray, JR.; STEPHEN P. Hopkins; and Paut C. RYAN, DEFEND- 
ANTS 


Court No. 82-6-00778 
Before MALETz, Senior Judge. 


Memorandum Opinion and Order 
Dated April 26, 1983 


I 


MALETz, Senior Judge: This is a penalty action in which the Gov- 
ernment seeks forfeiture value of merchandise allegedly entered in 
violation of 19 U.S.C. § 1592 (1976). Defendants have moved to dis- 
miss the Government’s amended complaint based on lack of subject 
matter jurisdiction, insufficiency of process, and failure to state a 
claim upon which relief may be granted. For the reasons stated in 
United States v. Murray, Slip Op. 83-18 (March 21, 1983), defend- 
ants’ motions are denied. 


II 


Defendants have further moved to dismiss Counts III, X, XVII 
and XXII of the amended complaint based on a lack of particular- 
ity with respect to the complaint’s allegations of fraud. Rule 9(b) of 
this court requires that “{iJn all averments of fraud * * * the cir- 
cumstances constituting fraud * * * be stated with particularity.” 
The court believes that the averments of fraud in the foregoing 
Counts of the complaint have been stated with sufficient particu- 
larity to meet the requirements of this rule. For the circumstances 


1 That rule provides: A provision for parts of an article cover: a product solely or chiefly used as part of such 
article but does not prevail over a specific provision for such part. 
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constituting the alleged fraud are stated with enough specificity to 
afford defendants fair notice of the Government’s claim. See Gilbert 
v. Bagley, 492 F. Supp. 714, 725 (M.D.N.C. 1980). Additionally, the 
role of the corporate defendant in such conduct has been indicated, 
and each of the individual defendants is identified as an officer 
and/or director of the corporate defendant. See, e.g., Husted v. 
Amrep Corp., 429 F. Supp. 298, 311 (S.D.N.Y. 1977). At this stage of 
the proceedings, before discovery has occurred, no useful purpose 
would be served by requiring more detailed pleadings. Therefore, 
defendants’ motions to dismiss Counts III, X, XVII and XXII of the 
amended complaint are denied. 
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